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(1) An alien who is deportable under section 241(a)(2)(A)(ii) of the
I mmigration and Nationality Act, 8 U S C § 1251(a)(2)(A)(ii)
(1994), as an alien convicted of two or nmore crimes involving noral
turpitude, and whose deportation proceedings were initiated prior
to the April 24, 1996, enactnment date of the Antiterrorism and
Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat.
1214 (“AEDPA’), is not ineligible for a waiver under section 212(c)
of the Act (to be codified at 8 U S.C 8 1182(c)) unless nore than
one conviction resulted in a sentence or confinement of 1 year or
| onger pur suant to t he former versi on of section
241(a)(2)(A)(|)(II) prior to its amendnent by the AEDPA.

(2) For an alien to be barred fromeligibility for a waiver under
section 212(c) of the Act as one who “is deportable” by reason of
having commtted a crimnal offense covered by one of the crininal
deportation grounds enunmerated in the statute, he or she nust have
been charged with, and found deportabl e on, such grounds.

Jose Pertierra, Esquire, Washington, D.C., for respondent

Scott M Rosen, Appellate Counsel, for the Inmigration and
Nat ural i zati on Service

Bef or e: Board En Banc: SCHM DT, Chairnman; DUNNE, Vice Chairman;
VACCA, HEILMAN, HURW TZ, ROSENBERG, MATHON, and
GUENDELSBERGER, Board Menbers. Concurring Opinion:
FI LPPU, Board Member, joined by HOLMES and VI LLAGELI U,
Board Menbers. Concurring and Dissenting Opinion:
JONES, Board Menber, joined by COLE, Board Menber.
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SCHM DT, Chai r nan:

The respondent has tinely appealed from the Inmigration Judge’s
deci sion dated July 26, 1995, finding himdeportable under section
241(a)(2)(A) (ii) of the Immgration and Nationality Act, 8 U S.C
§ 1251(a)(2)(A)(ii) (1994), based on nultiple crimnal convictions,
and ineligible for waivers of inadm ssibility under sections 212(c)
and (h) of the Act, 8 U.S.C. 8§ 1182(c) and (h) (1994). The record
will be remanded to the Immgration Judge.! The respondent’s request
for oral argunent before the Board is denied. 8 CF.R § 3.1(e)
(1997).

. 1 SSUE

The issue in this case is whether anendnents to sections
241(a)(2) (A (i) and 212(c) of the Act, nmade by the Antiterrorism and
Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat.
1214 (enacted Apr. 24, 1996) (“AEDPA’), and the Illegal Immgration
Ref orm and | mmi grant Responsibility Act of 1996, Division C of Pub.
L. No. 104-208, 110 Stat. 3009-546 (enacted Sept. 30, 1996)
(“I' RIRA"), render the respondent ineligible for section 212(c)
relief.

W note that section 212(c) of the Act has been amended by section
440(d) of the AEDPA, 110 Stat. at 1277, as anended by I|IRRA
§ 306(d), 110 Stat. at 3009-612, in part, to preclude relief for any
alien who is deportable under section 241(a)(2)(A)(ii) based on
convictions for multiple crimnal offenses for which both predicate
of fenses are crinmes involving noral turpitude as defined in section
241(a)(2) (A (i). Section 241(a)(2)(A)(i) has al so been amended by
the AEDPA. AEDPA § 435(a), 110 Stat. at 1274.2 We currently face
the question of which version of the definition of a crime involving
noral turpitude found in section 241(a)(2)(A) (i) should be applied

! Regarding the respondent’s notion to allow late filing of an
appel l ate brief, we have considered the explanations contained in
same and accept the respondent’s brief.

2 Section 241(a)(2)(A)(i)(Il) of the Act was revised and redesi gnat ed
as section 237(a)(2)(A)(i)(l1l) of the Act by section 305(a)(2) of
the I1RIRA, 110 Stat. at 3009-598, but that amendnent does not apply
to proceedings initiated prior to April 1, 1997.
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in determ ning section 212(c) eligibility where the respondent is
deportabl e pursuant to section 241(a)(2)(A)(ii).

1. SUMVARY OF FACTS

The respondent, a native and citizen of El Salvador, originally
entered the United States in 1976 on a tourist visa. On Cctober 26,
1989, he adjusted his status to that of a |lawful permanent resident.
On June 3, 1992, he was convicted in the General District Court for
the State of Virginia, Fairfax County, of the offense of receiving
stolen property, knowi ng such to be stolen, in violation of section
18.2-108 of the Virginia Code. He was sentenced to a term of 90
days’ inprisonment, 88 days of which were suspended. The naxi mum
sentence of inprisonnent for this offense is 12 months. On April 5,
1994, he was convicted in the Circuit Court for the State of
Virginia, Fairfax County, of the offense of malicious burning (of an
autonobile) in violation of section 18.2-81 of the Virginia Code.
He was sentenced to a term of 4 years’ inprisonment, 3 years of
whi ch were suspended.

On Septenber 19, 1994, the Inmigration and Naturalization Service
i ssued an Order to Show Cause and Notice of Hearing (Form I-221),
charging the respondent with deportability pursuant to section
241(a)(2)(A) (ii), as an alien who has been convicted of two crines
i nvol ving noral turpitude, not arising out of a single scheme of
crimnal msconduct. At a hearing before an Inm gration Judge on
July 26, 1995, the respondent adnitted the allegations contained in
the Order to Show Cause and conceded deportability. The respondent
sought to apply for waivers of inadmi ssibility pursuant to sections
212(h) and 212(c) of the Act.

The I mm gration Judge found that the respondent was not eligible
for a section 212(h) waiver, as he could not establish hardship to
a United States citizen. Furthernore, the Immgration Judge found
that the respondent was not eligible for a section 212(c) waiver
because he had not been a | awful pernmanent resident for 7 years at
the tinme of the hearing.

[11. ANALYSIS

During the pendency of his appeal, the respondent accrued the
requisite 7 years for consideration of a section 212(c) waiver.
Thus, we turn now to the respondent’s current eligibility for relief
under section 212(c). Because we conclude that this case should be
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remanded, we need not address the additional arguments raised by the
respondent on appeal .?®

A.  STATUTORY CHANGES TO SECTI ON 212(c)

Fol  owi ng the respondent’s hearing, the Act was anmended to limt

the availability of a waiver under section 212(c). The AEDPA
created a bar to section 212(c) relief to any alien who “is
deportabl e by reason of having conmitted . . . any offense covered

by section 241(a)(2)(A)(ii) for which both predicate offenses are,
without regard to the date of their commi ssion, otherw se covered by
section 241(a)(2)(A)(i).” AEDPA § 440(d), as amended by |IRIRA

3 In its amended supplenmental brief, the Service argues that the
respondent’s conviction for malicious burning bars himfrom applying
for section 212(c) relief because that crime is an aggravated
felony. Section 440(d) of the AEDPA elinminated the availability of
section 212(c) relief to an alien who “is deportable by reason of
having comitted any crininal of fense covered in section
241(a)(2)(A) (iii)” of the Act, which is the aggravated felony
deportati on provision. AEDPA § 440(d), as amended by IIRIRA §
306(d). W note that the respondent was not charged wth
deportability under section 241(a)(2)(A)(iii) of the Act as an
aggravated felon, but rather as an alien who has comitted two
crines i nvol vi ng nor al t ur pi tude pur suant to section
241(a)(2) (A (ii). WwWe find that in order for an alien to qualify as
one who “is deportable” under the anmendment to section 212(c), he or
she must be charged with, and found deportable on, the requisite
ground of deportability. Cf. Mtter of Gonzales-Camarillo, Interim
Deci si on 3320 (Bl A 1997) (finding that an alien who is charged with
deportability as one convicted of an aggravated felony falls within
the section 212(c) bar created by the AEDPA amendments); Matter of
Fuent es- Canpos, Interim Decision 3318 (BIA 1997) (finding that an
alien in exclusion proceedings is not one who “is deportable” wthin
the section 212(c) bar created by the AEDPA amendments); Matter of
Melo, Interim Decision 3313 (BIA 1997) (finding that the “is
deportabl e” | anguage as used in the Transition Period Custody Rules
dealing with bond determ nations does not require that an alien have
been charged with, and found deportable on, that deportation ground,
and di stinguishing cases involving relief fromdeportation); Matter
of Ching, 12 I&N Dec. 710 (BIA 1968) (finding “is deportable”
| anguage for suspension of deportation purposes to require a charge
and finding of deportability on that ground). I nasmuch as the
respondent was not charged with deportability as an aggravated
felon, he is not barred fromsection 212(c) relief as an alien who
“is deportabl e” under section 241(a)(2)(A)(iii) of the Act.
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§ 306(d); see also Ckoro v. INS, 125 F.3d 920 (5th Cir. 1997);
Matter of Soriano, Interim Decision 3289, at 22-23 n.1 (BIA 1996;
A .G 1997). That is, the AEDPA rendered ineligible for a section
212(c) waiver any alien who has two or nore crimnal convictions
that are grounds of deportability as crines involving noral
turpitude, as set forth in section 241(a)(2)(A)(i)(I1).

The AEDPA al so nodified section 241(a)(2)(A) (i) of the Act, which
defined the types of crinmes involving noral turpitude that render a
person deportable. Prior to the AEDPA, section 241(a)(2)(A)(i)(ll)
covered offenses for which an alien was either actually sentenced
to, or confined for, a period of 1 year or longer.* The AEDPA
expanded that definition to include offenses “for which a sentence
of one year or longer may be inposed.” AEDPA § 435(a), 110 Stat. at
1274 (enphasis added). Section 435(b) of the AEDPA, 110 Stat. at
1275, states that the “nmay be inmposed” amendnent nmade to section
241(a)(2) (A (i) (1'1) “shall apply to aliens agai nst whom deportation
proceedings are initiated after the [April 24, 1996,] date of the
enactment of this Act.”

B. ANALYSI S OF RESPONDENT' S SECTI ON 212(c) ELIGBILITY

In this case, the respondent was sentenced to 90 days’ inprisonnent
for his first conviction and 4 years’ inprisonnent for his second
convi ction. If applicable, the AEDPA amendnents to section
241(a)(2) (A (i) (1'1) of the Act would preclude the respondent from
section 212(c) eligibility, because each offense carried a possible
sentence of 1 year or nore. On the other hand, if the fornmer
version of section 241(a)(2)(A)(i)(11) applies, the respondent would
be statutorily eligible for section 212(c) relief because he was
sentenced to 1 year or longer for only one conviction. The

4 The fornmer version of section 241(a)(2)(A) (i) stated:
CRIMES OF MORAL TURPI TUDE. -- Any alien who --

(I') is convicted of a crine involving noral
turpitude conrmitted within five years . . . after the
date of entry, and

(I'l) either is sentenced to confinement or is
confined therefor in a prison or correctional
institution for one year or longer, is deportable.



I nteri mDeci sion #3340

question, therefore, is which version of section 241(a)(2)(A)(i)(Il)
of the Act should be relied upon to determ ne whether the section
241(a)(2)(A) (ii) predicate offenses are covered by the AEDPA bar.

On appeal, both the respondent and the Service assert that the
former version of section 241(a)(2)(A)(i)(1l) of the Act applies to
cases, such as the respondent’s, initiated prior to the AEDPA s
effective date. Thus, the parties’ position is that the AEDPA
amendnents do not bar the respondent from section 212(c)
eligibility.

W reach the same conclusion. First, we note that section 435(b)
of the AEDPA deals with the effective date of the “may be inposed”
amendment made to section 241(a)(2)(A)(i)(l1l) of the Act. Section
435(b) states that the amendnment “shall apply to aliens agai nst whom
deportation proceedings are initiated after the date of the
enactment of this Act.” W find this |anguage plain and
unanbi guous. See Matter of S-S, Interim Decision 3317, at 2-3 n.1
(BIA 1997). Consequently, we nust accord the unequi vocal mneaning of
the amendnment. Chevron, U.S.A., Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837, 843 (1984).

Second, there is no indication in the statute that the effective
date in section 435(b) of the AEDPA was not intended to apply in
i nstances where other sections of the Act reference section
241(a)(2)(A)(i). As noted, the AEDPA amendment to section 212(c)
states that an alien is statutorily ineligible for relief under that
section if he or she is deportable by reason of having comitted any
of fense covered by section 241(a)(2)(A)(ii) for which both predicate
of fenses are otherw se covered by section 241(a)(2)(A)(i). W see
no reason not to apply the effective date in section 435(b) in
det er mi ni ng whi ch version of section 241(a)(2)(A)(i)(Il) relates to
al i ens f ound deportabl e under section 241(a)(2) (A (ii).
Accordingly, we would apply the former version of section
241(a)(2) (A (i) (Il) to those aliens whose deportation proceedings
were initiated before the AEDPA's effective date. Furthernore, we
note that the courts of appeals for the Fifth, Seventh, and N nth
circuits have simlarly held that for aliens whose deportation
proceedings were initiated before the AEDPA’'s effective date, the
former version of section 241(a)(2)(A)(i) applies when determning
jurisdiction over final deportation orders under section
241(a)(2) (A (ii). Perez v. INS, 116 F.3d 405, 408 (9th Cir. 1997);
Yang v. INS, 109 F.3d 1185, 1193 (7th Cir. 1997), cert. denied sub
nom Katsoulis v. INS, _ US __ , 118 S. . 624 (1997); Pichardo
v. INS, 104 F.3d 756, 758 (5th Cir. 1997).

Accordingly, we find that even under changes made to section 212(c)
of the Act by the IIRIRA the respondent is still eligible for
relief wunder that section. The respondent’s proceedings were
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initiated on Septenber 19, 1994. Therefore, the amendnent made to
section 241(a)(2)(A) (i)(Il) does not affect the respondent’s case,
whi ch shoul d be analyzed under section 241(a)(2)(A)(i)(ll) as it
existed prior to the AEDPA anmendnent; that is, we nust determ ne
whet her both of the respondent’s convictions resulted in a sentence
or confinement of 1 year or |onger. The records of conviction
i ndi cate that the respondent was sentenced to 90 days and confi ned
for 2 days for receiving stolen property and was sentenced to 4
years and confined for 1 year for malicious burning. Consequently,
as only one of the respondent’s convictions resulted in a sentence
or confinement of 1 year or longer, he is not statutorily barred by
section 440(d) of the AEDPA from applying for a waiver under section
212(c) of the Act.

We cannot determne whether the respondent nerits a favorable
exercise of discretion, however, because the |Inmmgration Judge found
the respondent statutorily ineligible for section 212(c) relief and
did not discuss his equities on the record. Under these
circunstances, we find it appropriate to remand the record to the
| mmigration Judge for an exam nation of the respondent’s equities
and for the entry of a new decision. W express no opinion as to
t he outcone of those proceedings.

V. CONCLUSI ON

In conclusion, we find that because deportati on proceedi ngs were
initiated prior to April 24, 1996, the respondent’s conviction for
two crimes involving noral turpitude should properly be analyzed
under the definition of section 241(a)(2)(A)(i)(11) of the Act as it
exi sted prior to the AEDPA anendment. The record will be remanded
to the I'mmigration Judge.

ORDER:  The appeal is sustained and the record is remanded to the
I mmigration Judge for further proceedings consistent with the
f or egoi ng opi ni on.

CONCURRI NG OPINLON: Lauri S. Fil ppu, Board Menber, in which Gustavo
D. Villageliu and David B. Hol nes, Board Menbers, joined

| respectfully concur.

| agree with the decision of the majority that the respondent’s
conviction for two crinmes involving noral turpitude should be
anal yzed under the | anguage of section 241(a)(2)(A(i)(ll) of the
Immigration and Nationality Act, 8 U S.C. 8§ 1251(a)(2)(A)(i)(I1)
(1994), as it existed prior to anendnents made by the Antiterrorism
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and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110

Stat. 1214 (“AEDPA"), and the Illegal Immgration Reform and
| mm grant Responsibility Act of 1996, Division C of Pub. L. No. 104-
208, 110 Stat. 3009-546 (“IIRIRA"). | wite separately, however, to

nore fully address the only issue in dispute between the parties:
the interpretation of the phrase “is deportable” as it appears in
section 212(c) of the Act, 8 U.S.C. § 1182(c) (1994), as anmended by
AEDPA 8§ 440(d), 110 Stat. at 1277. The mmjority treats this
contested issue in a footnote. This is a question over which the
courts of appeals appear to be giving us conflicting direction in
relation to identical statutory |language affecting judicial review
provisions. | believe it warrants greater attention.

Section 440(d) of the AEDPA elimnated the availability of section
212(c) relief for “any alien who is deportable by reason of having
committed any crinminal offense covered in section 241(a)(2)(A) (iii),
(B), (©, or (D), or any offense covered by section 241(a)(2)(A)(ii)
for which both predicate offenses are covered by section
241(a)(2) (A (i)." AEDPA 8§ 440(d) (subsequently anmended by I1RIRA §
306(d), 110 Stat. at 3009-612)(enphasis added). The phrase “is
deportable” is the critical |anguage in deterni ning whether the
respondent falls within this bar. The majority has declared that he
does not fall within this |anguage because he was not charged wth
the specific aggravated felony ground of deportation, section
241(a) (2) (A (iii) of the Act, t hat the Immigration and
Nat ural i zation Service now clains acts as a bar to relief. | concur
for the foll owi ng reasons.

At the outset, it is not apparent to me fromthe literal statutory
| anguage whether Congress neant to bar section 212(c) relief to
crimnal aliens who sinply night be subject to deportation on one of
the covered crinminal grounds, if so charged, or only to those who
actual Iy have been charged on such grounds. The Service, noreover,
has not identified any legislative history of section 440 of the
AEDPA dealing with the “is deportable” |anguage that helps to
expl ai n congressional intent. | find some guidance in resolving the
anbi guity, however, in looking at the total package of changes nade
by section 440 of the AEDPA, and particularly at how those changes
were woven into the fabric of the Immgration and Nationality Act as
a whol e. See K Mart Corp. v. Cartier, Inc., 486 U S. 281, 291
(1988) (stating that statutory |anguage should be construed in
harmony with the thrust of related provisions and with the statute
as a whol e).

The “covered crimnal offense” |anguage (italicized above) appears
in five subsections of section 440 of the AEDPA. These subsections
affect a wide range of actions, starting with the initial custody
determ nations that are nmade for newy detained aliens, and
finishing with judicial review Specifically, the “covered crininal
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of fense” |anguage, as inserted into various provisions of the
I mmigration and Nationality Act by the AEDPA: 1) directed the
Attorney GCeneral to take custody of any alien “convicted of” a
covered crimnal offense;® 2) instructed the Attorney General to
provide for the availability of proceedi ngs at various correctional
facilities for aliens “convicted of” covered crimnal offenses;?®
3) elimnated the availability of the section 212(c) relief at issue
here for any alien who “is deportable” by reason of having comitted
a covered crimnal offense; 4) endeavored to set a deadline for the
actual deportation of any alien with a final administrative order
who “is deportable” by reason of having conmtted a covered crininal
of fense;” and 5) restricted judicial review respecting a final

5 Section 440(c)(1)(B) of the AEDPA, 110 Stat. at 1277, “Arrest and
Custody,” anended section 242(a)(2) of the Act, 8 US.C
§ 1252(a)(2) (1994), to read:

The Attorney Ceneral shall take into custody any
alien_convicted of any [covered crininal offense], upon
rel ease of the alien fromincarceration, shall deport
the alien as expeditiously as possible.

(Enphasi s added.)

6 Section 440(g)(1)(A) of the AEDPA, 110 Stat. at 1278, “Deportation
of rimnal Aliens,” anended section 242A(a)(1l) of the Act, 8 U S.C
§ 1252a(a) (1) (1994), to read:

IN GENERAL. -- The Attorney General shall provide
for the availability of special deportation proceedi ngs
at certain Federal, State, and |ocal correctional
facilities for aliens convicted of any [covered cri ni nal
of fense] . Such proceedings shall be conducted in
conformity wth section 242 (except as otherw se
provided in this section) -

(Enphasi s added.)

| note that section 440(g) of the AEDPA suggests an additi onal
amendnment to section 242A(a) of the Act which appears to be
m spl aced.

7 Section 440(h)(2) of the AEDPA, 110 Stat. at 1279, “Deadlines for
Deporting Alien,” amended section 242(c)(2) of the Act by adding the
fol |l owi ng paragraph:
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deportation order against an alien who “is deportable” by reason of
havi ng committed a covered crimnal offense.?

Thus, the amendnents made by three of the subsections link the
“covered crimnal offense” |anguage with the “is deportable”
| anguage, including the section 212(c) amendment now before us. Al
three of these provisions relate to stages in the deportation
process at which a determ nation of deportability would be expected
to have been made for practical reasons or would necessarily have
been nade. In the other two, sections 440(c) and 440(g), Congress
linked the “covered crimnal offense” |anguage with the phrase
“convicted of.” These two changes pertain to aspects of the
deportation process in which a determ nation of deportability would
not normally be expected to have been made yet, such as bond
pr oceedi ngs.

Viewi ng the statutory scheme as a whole, therefore, it would seem
from Congress’ delineation of circunmstances where an alien “is
deportabl e” by reason of having committed a covered offense, as
opposed to only having been “convicted of” a covered offense, that
Congress was conscious of the distinction between those aliens
charged with, and even found deportable on, a specific ground and
those aliens not yet charged or found deportable. Congress could
have used the “convicted of” |anguage, or another simlar phrase

When a final order of deportation under admnistrative
process is made agai nst any alien who is deportable by
reason of having conmtted a [covered crimnal offense],
the Attorney General shall have 30 days fromthe date of
the order within which to effect the alien’s departure
fromthe United States.

(Enphasi s added.)

8 Section 440(a) of the AEDPA, 110 Stat. at 1276-77, “Judici al
Review,” amended section 106(a)(10) of +the Act, 8 US.C
§ 1105a(a)(10) (1994), to read:

Any final order of deportation against an alien who is
deportable by reason of having conmitted a [covered
crimnal offense], shall not be subject to review by any
court.

(Enphasi s added.)

10
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consi stently throughout section 440, if it had intended the fact of
a crimnal conviction alone to bring an alien within the terms of
each of these anendnents.

G ven the logical pattern of the AEDPA |egislative schene and in
the apparent absence of explanatory |legislative history, the
majority could reasonably conclude that Congress intended an alien
to be charged with a relevant ground of deportability before falling
within the “is deportable” |anguage of section 212(c), as anended.

Assessing the “is deportable” |anguage of section 212(c) in
relation to the other anendnents made by section 440 of the AEDPA is
by no means a certain guide to congressional intent. And, | am

troubled by conflicting court interpretations of the related
jurisdictional provisions, by the seem ng inconsistency in the use
of the phrase “is deportable” in connection with a nore recent,
Il RIRA anendnent to the bond and custody provisions, and by the
regulatory availability of section 212(c) relief t hr ough
applications filed directly with Service district directors who
bring deportation charges against aliens but who do not nmake the
deportability determ nations entrusted to |Immgration Judges.

In construing the identical “is deportable” |anguage of section
440(a) of the AEDPA, relating to judicial review, two United States
courts of appeals have taken a position different fromthe najority.
Mendez-Morales v. INS, 119 F.3d 738, 739 (8th Cir. 1997); Abdel-
Razek v. INS, 114 F.3d 831, 832 (9th Gr. 1997). Wthout meani ngfu
expl anation, these courts have found that this amendnment, containing
the identical “is deportable” |anguage, barred judicial review for
an alien who had not actually been charged on the basis of the
“aggravat ed fel ony” ground of deportation that was held to bar court
of appeals jurisdiction. These courts provide no significant
anal ysis or reasoning to explain their results and, inportantly, the
case before us does not originate in either of these circuits.
Wil e these rulings give ne pause, they lack an analysis that woul d
suggest the error of our current reading of the statute.

In contrast, the United States Court of Appeals for the First
Circuit has held that judicial review is not precluded by the
AEDPA' s section 440(a) anendnments where the aggravated felony at
issue did not serve as the basis of the deportability charge.
Choeum v. INS, 129 F.3d 29 (1st Cir. 1997). That court reasoned
that the Service could not, consistent with due process and the
statutory and regul atory requi rements governing its own proceedings,
substitute new grounds for deportation, solely for the purpose of
depriving federal courts of jurisdiction. As the court stated,
“[Alt the core of [an alien’s] due process rights is the right to
noti ce of the nature of the charges and a neani ngful opportunity to
be heard.” 1d. at 38 (citing Kwong Hai Chew v. Colding, 344 U S

11



I nteri mDeci sion #3340

590, 596-98 (1953); Kaczmarczyk v. INS, 933 F.2d 588, 596 (7th
Cir.), cert. denied, 502 U.S. 981 (1991)). VWile the ruling in
Choeum is capable of different readings, its analysis and the
court’s final result support an interpretation that would require a
charge (and a finding) of deportability based on a conviction, and
quite possibly on a ground that falls within the “covered offenses”
| anguage of section 440(a) of the AEDPA.

A further reservation regardi ng congressional intent, in relation
to the “is deportable” |anguage, arises fromthe recent amendnents
to the bond provisions made by sections 303(a) and 303(b)(3) of the
Il RIRA, 110 Stat. at 3009-585 and 3009-586. There, in the context
of bond and custody determinations typically arising before rulings
on deportability, Congress |inked together “covered crimna
of fense” and “is deportable” |anguage sinmlar to that found in
section 440 of the AEDPA.° For practical reasons, one would not
expect to require a determ nation of deportability to have been nade
at the tinme of the initial bond and custody proceeding. See Matter
of Melo, InterimDecision 3313, at 4 n.2 (BIA 1997) (finding it both
i mpractical and nonsensical to require a deportability ruling before
a bond determ nation could be made). Thus, this use of the phrase
“is deportable” in the bond context is inconsistent with ny
perception of what appeared in the AEDPA anendments to be a
consci ous understandi ng of where in the process a deternination of
deportability is nornally expected. The construction we attached to
the “is deportable” | anguage in the |1 RIRA bond context in Matter of
Mel o, supra, also argues in favor of a simlar construction here, if
for no other reason than to avoid having identical, or nearly
i dentical, |anguage bear different interpretations in different
sections of the sane statute.

°® For exanple, the Transition Period Custody Rules of section
303(b)(3)(A) of the IIRIRA read, in relevant part:

IN GENERAL. -- During the period in which this
paragraph is in effect . . ., the Attorney General shal
take into custody any alien who --

(iii) is deportable by reason of having
conmitted any offense covered in section
241(a)(2) (A (i1), (A (iii), (B), (Q, or
(D) of such Act . . . .
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But this very problemof assigning different neanings to identica
| anguage is already present as a result of Matter of Melo, supra,
and Matter of Ching, 12 I1&N Dec. 710 (BIA 1968) (construing “is
deportabl e” for suspension of deportation purposes to require a
charge and finding of deportability under the rel evant deportation
ground) . The Service does not now claim that Matter of Ching,
supra, was wongly decided. Absent reconsideration of Ching,
overall harnmony in our construction of the phrase is inpossible to
achi eve.

It may al so be inappropriate to strive for a consistent readi ng of

the phrase “is deportable” throughout the Act. |Indeed, it is nore
likely that the better construction of the phrase will depend on,
and therefore be gleaned from the context in which it is used. A
qui ck |l ook at the phrases “is inadmssible,” “is deportable,” and

“is renovabl e” (including negative phrasing), contained in various
sections of the Act, as revised by the IIRIRA yields no readily
apparent uni form meani ng. See sections 240(b)(2)([» (c)(3) (A,
(5 (A, (e)(2) of the Act (to be codified at US C 88
1229a(b) (2) (D), (c)(3)(A), (5 (A, (e)(2)); section 24OB(a)(1) of
the Act (to be codified at 8 U S.C § 1229c(a)(1)); see also section
239(d) of the Act (to be codified at 8 U S.C § 1229(d)) (“is
convicted of an offense which makes the alien deportable”); section
240A(d) (1) of the Act (to be codified at 8 U.S.C. § 1229b(d) (1))
(“has conmtted an offense . . . that renders the alien inadnissible

. or renovable”); section 241(b)(3)(B) of the Act (to be
codified at 8 U.S.C § 1231(b)(3)(B)) (providing that restriction on
renoval for alien whose life or freedom would be threatened in
country of renoval, “does not apply to an alien deportable” for
havi ng assisted in Nazi persecution or genocide).

Accepting for the nonment that the construction of the phrase “is
deportable” will generally depend on context, the question remains
whether the I RIRA's placenment of the “is deportable” |anguage in a
simlarly structured bond provision signifies the construction
Congress intended in the AEDPA. In the end, | find Congress’ use of
the term“is deportable” in subsequent |1RI RA bond anendnments to be
an uncertain guide for how we should treat the same | anguage in the
earlier AEDPA amendnents. It may sinply signify that the IR RA
amendnents were not as carefully meshed into the existing statutory
structure as the AEDPA amendnments, or that the relevant context
warrants a different construction in each instance. And, given the
overal |l structure of the AEDPA amendnents, it appears Congress was
wel |l aware of the potential for sonme crinminal aliens to seek section
212(c) relief in deportation proceedings, and |ess clear that
Congress was aware of the availability of relief through
applications nade directly to Service district directors who do not
make deportability determinations conparable to those nmade by
| mmi gration Judges.

13
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Most inportantly, when | add together the reasoning of Ching, the
concerns expressed by the First Crcuit in Choeum and the structure
of the various subsections of the AEDPA's section 440, | am
unwilling to depart fromthe majority’'s reading of “is deportable”
in section 212(c), as anended. As far as district director
jurisdiction is concerned, in Matter of Fuentes-Canpos, Interim
Deci si on 3318 (BI A 1997), we ruled that the crimnal bar to section
212(c) relief, containing the “is deportable” |anguage, was not
applicable to aliens in “exclusion” proceedings. That decision, and
the sweeping changes made to the Act as a whole by the IR RA
severely restrict or elinmnate the circunmstances under which a
district director of the Service m ght have occasion to address the
“is deportable” clause in a section 212(c) request filed directly
with the Service, particularly to the extent such applications have
been deened to arise in the functional equivalent of the “exclusion”
context. See 8 CF.R 8§ 212.3(a)(1)(1997). Thus, as was the case
in Mitter of Ching, supra, which dealt wth suspension of
deportation, the portion of section 212(c) now before us wll
typically becone an issue only after a finding of deportability is
made by an Immigration Judge, and only in those cases where the
availability of section 212(c) relief was preserved by the Il R RA
And, in the context of a deportation proceeding, a request for
section 212(c) relief would not be needed by a |awful permanent
resi dent, absent a determ nation of deportability. The majority’s
construction of the phrase, to require that the alien be charged
with the requisite ground of deportability, would appear to be
consistent with the reasoning that led to our ruling in Ching and
not obviously inconsistent with district director jurisdiction over
simlar requests.

The majority’'s interpretation is also consistent wth the
“principle of construing any lingering ambiguities in deportation
statutes in favor of the alien.” |INS v. Cardoza-Fonseca, 480 U. S.
421, 449 (1987); see also INS v. Errico, 385 U S. 214, 225 (1966);
Costello v. INS, 376 U.S. 120, 128 (1964); Barber v. Gonzales, 347
U.S. 637, 642-43 (1954); Fong Haw Tan v. Phelan, 333 U.S. 6, 10
(1948).

We may not have seen the last of this question, especially given
the case law respecting the closely related judicial review

provi si ons. | see respectable arguments for and against the
majority’s construction. But, at present and for the foregoing
reasons, | concur with the mpjority’s finding that the respondent

remains statutorily eligible for section 212(c) relief as he has not
been charged with, and found deportable under, the specific
aggravated felony ground of deportability currently advanced by the
Service as the basis for barring relief at this tine.

14
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CONCURRI NG AND DI SSENTI NG OPI NI ON:  Phil emina McNeill Jones, Board
Menber, in which Patricia A Cole, Board Menber, joined

| respectfully concur in part and dissent in part.

| agree with the mgjority’'s decision that the respondent’s
conviction for two crinmes involving noral turpitude is properly
anal yzed under the | anguage of section 241(a)(2)(A(i)(ll1) of the
I mmigration and Nationality Act, 8 U S.C. § 1251(a)(2)(A)(i)(I1)
(1994), as it existed prior to anendnents made by the Antiterrorism
and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110
Stat. 1214 (“AEDPA"), and the Illegal Immgration Reform and
| mm grant Responsibility Act of 1996, Division C of Pub. L. No. 104-
208, 110 Stat. 3009-546 (“IIRIRA").

| disagree, however, with the mjority’'s conclusion that the
respondent remains eligible for relief under section 212(c) of the
Act, 8 U S C. 8§ 1182(c)(1994), as anended by AEDPA § 440(d), 110
Stat. at 1277. Section 440(d) of the AEDPA elimnated the
availability of section 212(c) relief for “any alien who is
deportabl e by reason of having committed [an aggravated fel ony or
ot her covered offense].” AEDPA § 440(d) (subsequently amended by
IIRIRA § 306(d), 110 Stat. at 3009-612). Both the mmjority and
concurring opinions conclude that the respondent does not fal
within the “is deportabl e” | anguage of section 440(d) because he was
not charged with the specific aggravated felony ground of
deportation which is now asserted by the Immgration and
Natural i zation Service as a bar to section 212(c) relief. | dissent
for the foll ow ng reasons.

The determ native | anguage is the phrase “is deportable by reason
of having conmitted” a covered offense. | find this |anguage plain
and unanbi guous because it does not nention a charge or a finding of
deportability. Where the |anguage of a statute is clear, as it is
here, the unanbi guously expressed intent of Congress nust be given

effect. Chevron, U S. A, Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837 (1984). If Congress intended a charge and
finding of deportability, the phrase would read “is found

deportable,” rather than sinmply, “is deportable.” Consequently, |
do not read the plain meaning of this phrase as requiring a charge
and a finding of deportability.

My position is further supported by at least two United States
courts of appeals which have construed the identical |anguage of
section 440(a) of the AEDPA as not requiring a charge and findi ng of
deportability. Mendez-Mrales v. INS, 119 F.3d 738, 739 (8th Cir
1997); Abdel -Razek v. INS, 114 F.3d 831, 832 (9th Cir. 1997). These
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courts have held that this amendment barred judicial review for an

alien who was convicted of a covered offense. |In both cases, the
al i en was charged and found deportabl e on another basis, but based
on the same conviction. Al so, in both cases, the deportability

hearing occurred prior to the effective date of the AEDPA
amendnent s.

Moreover, | do not find ny position inconsistent with the United
States Court of Appeals for the First Crcuit. The First Crcuit
has held that the Service may not substitute a new conviction and
new ground of deportation, solely for the purpose of depriving
federal courts of jurisdiction under AEDPA's section 440(a), where
the new conviction never served as the basis for charging and
finding the alien deportable. Choeumv. INS, 129 F.3d 29, 40 (1st
Cir. 1997). The court distinguished this situation fromone where
the Service was nerely attenpting to charge the alien with an
alternative legal ground of deportability based on the sane
conviction with which the alien was previously charged. See id. at
40 n. 8.

| also note that allowing the Service to substitute a |egal basis
of deportability which did not exist at the time of the alien's
conviction or deportation hearing does not violate established
noti ons of due process. As the Attorney General noted in Matter of
Soriano, InterimDecision 3289 (BlIA 1996; A G 1997), “[I]t is well
settled that Congress may legislate to alter the inmgration
consequences of past criminal convictions or acts.” 1d. at 23 n.2
(citing Mul cahey v. Catalanotte, 353 U S. 692, 694 (1957); Lehman v.
United States ex rel. Carson, 353 U S. 685, 690 (1957)).

Furthermore, | do not find that applying the new definition of
aggravated felony to the respondent would have an inpermissible
retroactive effect. In Landgraf v. USI Film Products, 511 U. S. 244
(1994), the Supreme Court set forth a nmethod for anal yzi ng whet her
the application of legislation had an inpermssible retroactive
effect. The Court found that “[w] hen a case inplicates a federa
statute enacted after the events in suit, the court’s first task is
to determ ne whet her Congress has expressly prescribed the statute’'s
proper reach. |f Congress has done so, . . . there is no need to
resort to judicial default rules.” 1d. at 280. Here, we have clear
| anguage stating that the amendnent to the aggravated felony
definition applies to any conviction entered before, on, or after
April 1, 1997, and that the amendnent applies to any action taken on
or after April 1, 1997. |IIRIRA 8§ 321(b), (c), 110 Stat. at 3009-
628. Inasmuch as this Board' s review of an alien's appea
constitutes an “action,” the respondent is subject to this revised
definition. See Matter of Bati sta-Hernandez, |Interim Decision 3321
(BIA 1997) (finding that the Board' s consideration of an Immgration
Judge’s certification of a case constitutes an “action”).
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I conclude that the respondent is statutorily ineligible for
section 212(c) relief because he has been convicted of an aggravated
fel ony under section 101(a)(43)(F) of the Act (to be codified at 8
US C § 1101(a)(43)(F)). Specifically, his conviction for
mal i ci ous burning of an autonobile constitutes an aggravated fel ony
because it is a crinme of violence for which the term of inprisonnent
is at least 1 year. See Matter of Alcantar, 20 |I&N Dec. 801 (BIA
1994) (defining a crime of violence, in part, as an offense where
physical force is wused against the property of another).
Accordingly, having concluded that an enunmerated charge of
deportability is not required under section 440(d) of the AEDPA, and
finding that the respondent has been convicted of an aggravated

felony, | find that he is statutorily ineligible for section 212(c)
relief.

For the foregoing reasons, | would disniss the respondent’s appeal .
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